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!Jffi.'.-irl1:rl. 1, ow<!nff, t.iJ;c,• a. cr'mmeil ca:,,;, may be • ulkd ,It 1Ji ,, r,r:,1 ~c;;sion if 1.he Com-. 
l!IC'•ttWC..'1.lth's-brief is G1.: ,i c,; ka,;t fo1.n,u,CJ.1 <l;iy,; 11rior to thr c~ling G>f the ca/;-¢, in wi1ich 
event. tte re1;,!y b_rid foi· t.hc :ippell:ant ;;~ui ll fai f,l,~,1 110_1 l~I er 1 i.1,m 1 lie day b i;fo.:--~ Jbe 
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IN THE 
~upreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 4187 
VIRGINIA: 
In the Supreme Court of Appeals held at the Court-Library 
Building in the City of Richmond on Monday the 8th day of 
June, 1953. 
HENRY W. HORN, 
against 
JARVIE HORN, 
Appellant, 
Appellee. 
From the Circuit Court of Buchanan County. 
Upon the petition of Henry W. Horn an appeal is awarded 
him from a decree entered by the Circuit Court of Buchanan 
County on the 10th day of February, 1953, in a certain chan-
cery cause then therein depending wherein Jarvie Horn was 
plaintiff and the said petitioner was defendant, upon the peti- .. , 
&_::- tioner, or some one for him, entering into bond with sufficient .-...,:, 
~. surety before the clerk of the said circuit court in the·penaltr, .. ):, -.. , 
. ~ of t~ree hundred dollars, with condition as the law direc~N · 
\ ' I 
~' 
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RECORD 
To the Clerk of the Circuit Court of Buchanan County, 
Virginia: 
Appellant, J arvey Horn, a party interested in the paper 
writing dated December 4, 1947, which was probated in the 
Clerk's Office of the Circuit Court of the County of Buchanan, 
Virginia, on the 16th day of June, 1952, as and for the last will 
and testament of Arch Horn, claiming to be an heir at law and 
distributee of said Arch Horn and interested as such in his 
estate, hereby appeals from the order of probate entered as 
aforesaid. Said appeal being· taken as a matter of rig·ht and 
within six months from the order admitting· to probate. 
Appellant prays that such appeal be granted in accordance 
with the statute for such cases made and provided. 
JARVEY HORN, 
By F. H. COMBS, 
Counsel. 
COMBS, COMBS & STREET p.q. 
Received and filed October 24th, 1952. 
J. L. LOONEY, Clerk. 
page 2 ~ IN RE: LAST "'WILL AND.TESTAMENT 
OF ARCH HORN, DECEASED. 
Virginia: 
In the Clerk's Office of the Circuit Court of ,the County of 
Buchanan, on the 24th day of October, 1952. 
Upon application of Jarvey Horn, an appeal is hereby al-
lowed ·pursuant to Section 64-7 4 of t]1e Code of Virginia, 1950, 
from an order entered bv the Clerk of the Circuit Court of 
Buchanan County, Virginia, on the 16th day of June, 1952, ad-
mitting to probate a paper writing purporting to be the last 
will and testament of Arch Horn, deceased. 
And a copy of this order is certified to the Circuit Court of 
Buchanan County, Virginia, ai:; a preferred cause for the 
next term of said court to be held on the 19th day of January, 
1953. 
J]JNNINGS L. LOONEY, Clerk . 
• • • 
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• • • 
ORD]JR. 
This day, February 3, 1953, came the parties by their attor-
neys, F. H. Combs, Attorney for Jarvie Horn and George C. 
Sutherland, attorney for Henry ·w. Horn, and it appearing 
that Henry vV. Horn did on tl1e 18th day of June, 1952, pre-
sent to the Clerk of this Court a copy of what purported to be 
the will of one Arch Hom, which was probated in McDowell 
County, West Virginia, and a copy thereof certified by the 
Clerk of McDowell County, vVe~t Virginia, was on the said 
18th day of June, 1952, by the Clerk of this Court recorded in 
Will Book No. 2, page 332, of the records of Buchanan County, 
Virginia; and it further appearing ·that counsel for Jarvie 
Horn appeared before the Clerk of Buchanan County, Vir-
ginia, on the 24th day of October, 1952, and appealed from 
such action of said Clerk in probating and recording of said 
purported will, and upon Sf.lid appeal and also upon motion 
of Jarvie Horn, by counsel, that the record of said purported 
will be expunged from the record and that said purported will 
be declared null and void and of no effect; tl1e court doth 
hereby set Monday, February 10th, 1953, in the Court Room of 
this Court, as the time and place of hearing this matter, at 
which time if the said Henry ,V. Horn desires to do so, he 
may prove said will and present such evidence as he may de-
sire to the Court, and the said Jarvie Horn may also produce 
such evidence as he may desire to attack said will and the re-
cord thereof. 
It is further ordered that a copy of this order may be served 
on the said Henry "\V. Horn, or service of same accepted by 
his counsel, which shall be sufficient notice to him of said 
hearing. 
Enter·this order this February 3, 1953. 
F. W. SMITH 
• • • • 
~ ' . 
\ 
\ 
I 
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• 
ORDER ON APPEAL FROM THE PROBATION OR 
RECORDING OF THE PURPORTED WILL OF 
ARCH HORN. 
This day came the plaintiff, Jarvie Horn, in person and by 
Counsel, and moved the cc;mrt that the copy of the purported 
will of Arch Horn, dated December 4, 1947, and recorded in 
the office of the Clerk of this Coui;t on June 18, 1952, in "\Vill 
Book No. 2, page 332, be expunged from the records of this 
county, and it appearing tl1at an appeal was duly taken by Jar-
vie Horn from the probating or recording of said will, which 
appeal was taken as is provided by the 1950 Code of Virginia, 
Section 64-7 4, and w·it11in six months from the recording of 
said purported will; and it further appearing that notice was 
served on the said Henry Horn on Thursday, February 5, 
1953, to the effect that said motion would be beard on this · 
day, and that on this day he could produce such evidence as 
be desired to prove and probate said purported will; and 
counsel for said Hcnrv Horn on this dav stated to the Court 
that the said Henry H~rn would not appear and introduce any 
evidence or make any resistance to the said motion, where-
upoi1, the Court heard the evidence introduced by Jarvie_ 
Horn, proponent of said motion, from which it appears that 
Arch Horn died on February 23, 1948, owning certain real 
estate in Buchanan County, Virginia, and that a chancery suit 
was instituted for the purpose of partitioning his said real 
estate, and in said suit the land lying in Buchanan County, 
was sold and purchased by J a vie Horn, and paid for by him, 
and the deed made to him by the Court was confirmed, and 
that afterwards, to-wit, on June 18, 1952, a copy of 
page 8 ~ said purported will was presented to the Clerk of 
this Court and recorded in Buchanan Countv Will 
Book No. 2, page 332, more than four years after the~ death 
of the said Arch Horn, and that the pui'chaser of said real 
estate, Jarvie Horn, is a bona fide purchaser for value without 
notice, it is, therefore, adjudged and ordered that the said 
Henrv Horn is not intitle have · wo · robated 
and that said purported will bas nevor been aw ully pro d 
in this county, and doth order that same be expunged from 
Henry W. Horn v. Jarvie Horn. 5 
the records of this county, and doth further direct the Clerk 
to make a notation on the margin of the book where said pur-
ported will is recorded, referring to this order or decree. It 
is further ordered that Henry horn pay the cost of this pro-
ceeding. 
Enter this order this Feb. 10, 1953. 
F. Vv. SMITH, Judge . 
• * 
page 9 ~ 
• • 
ORDER. 
This day, :March 3, 1953, came the parties, by their attor-
neys, and the defendant, Henry ,v. Horn, filed his motion in 
· writing, and moved the court to set aside the orders heretofore 
entered and dismiss this appeal; and on said motion, intro-
duced the order made by the Clerk in his records on June 18, 
1952. 
On consideration whereof, the court doth refuse and over-
rule said motion to which action of the court the defendant, 
Henry W. Horn, excepted. 
Enter this order, this the 3rd day of March, 1953. 
F. W. SMITH, Judge . 
• 
page 11 ~ 
• • • 
MOTION. 
The defendant, Henry W. Horn, moves the court to set 
aside, reform and correct the orders entered in this matter 
A 
,. 
I 
~ 
1'!'i 
\ 
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on the 3rd day of February, 1953, and on the 10th day of Feb-
ruary, 1953. 
This proceeding is the creature of the action of the legisla-
ture as found in Section 64-7 4 of the Code, and this right of 
appeal presupposes that the probate of a will as provided in 
the two proceeding Sections of the Code, namely 64-72, and 
64-73; the orders entered by the Clerk, show that there had 
been no such proceeding as is set forth in the two proceeding 
sections of the Code; the procedure provided in Section 64-
7 4 must fail because there is nothing· to base it upon, and the 
defendant, Henry "\V. Horn, now moves this court to enter an 
order dismissing this appeal as improperly or improvidently 
had or made. 
In support of this motion, the defendant, here tenders and 
offers to prove the following· as the only entries made by the 
Clerk of the Circuit Court of Buchanan County, Virginia, and 
which are copies of the entries made in the records in the 
Clerk's Office of the Circuit Court of Buchanan County, Vir-
ginia. 
The statute only provides. for th~ trial, and the hearing of 
anyone who offers a will for probate, and does not provide 
for any other remedy by anyone. The matters and things 
adjudicated in this proceeding· are foreign to the object pur-
pose, and authority conferred on the court by Section 64-7 4~ 
HENRY W. HORN, 
By Counsel. 
S. H. & GEO. C. SUTHERLAND 
By GEORGE C. SUTHERLAND 
Attorney for Henry Yv. Horn, 
Grundy, Virginia. 
Received and filed, March 3rd, 1953. 
JENNINGS L. LOONEY, Clerk. 
page 12 ~ I, Arch Horn of J olo, McDowell County, West 
. Virginia, being of sound and disposing mind and 
memory and over the age of twenty-one years, do hereby 
MAKE, PUBLISH AND DECLARE this to be my LAST 
"
7ILL AND TESTAMENT, hereby revoking all wills and 
codicils by me at any time heretofore made. 
( 
Henry W. Horn v. ~arvie Horn. -7 
FIRST: I desire and hereby direct that all my just debts 
and funeral expenses be paid as soon after my demise as is 
reasonably possible. 
SECOND: I give, devii:;e and bequeath to mv son, Henry 
W. Horn, my entire estate, both real and personal, to be his 
absolute property, except as provided in the next paragraph 
of this my last will and testament. · 
THIRD: I give, devise and bequeath to each of mv other 
children One Dollar, and I hereby direct that One Dollar be 
paid in cash out of my estate to each of my other children. 
FOURTH: I hereby nominate and appoint my said son, 
Henry W. Horn, as Execut-of this my last will and testament, 
and I direct that no security be required of- as Execu~. 
Given under my hand and seal, this the 4th day of December, 
1947. 
ARCH X HORN (SEAL) 
The above signature of tl1e testator was made and the fore-
going will was acknowledged to be his last will and testament 
by said testator in the presence of us, two competent wit-
nesses, present at the same time, and we, the said witnesses, 
hereunto subscribed the said will on the dav last above written 
at his request as attesting witnesses in the presence of said 
testator and of each other, and we certify that he was then of 
sound mind and over the age of twenty-one years. 
page 13 ~ wrest Virginia: 
ARTHUR ROWE 
E. H. VICKERS 
The County Court of 1\foDowell County, Clerk's Office: May 
28, 1952. The foregoing writing with certificate thereto, was 
this day presented in said office and duly admitted to record. 
T~ste: 
B. H. WOODYARD, Clerk. 
By M. M. CLARK, Deputy. 
~ 
/1:<,}; 
I 
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8 811.preme Ooud of Appe.uls of Virginia 
State of West Virginia 
McDowell County, ss: 
.I, B. H. Woodward, Clerk of McDowell County, '\Vest Vir-
ginia, hereby certify that the foreg·oing is a full, true correct 
and complete copy of the .Instrument as the same appears of . 
record in my office in ·wm Book 7, page 237. 
Witn~ss my hand and official seal. 
·The County Court 
B. H. ,VOODYARD, Clerk, 
.McDowell County, W. Va. 
:McDowell County, W. Va. 
PROBATiNG OF WILL AND QUALIFICATION 
- OF EXECUTOR, ETC. · 
$tate Qf West Virginia: 
In the Clerk's Office of the County Court of McDowell 
County, (in Vacation) ss: 
This day a paper writing bearing date on the 4th day of 
December, 1947 purporting to be the last ·wm and Testament 
of Arch Horn, deceased, was produced and offered for pro-
bate. 
Wl1ereupon came Arthur Rose and E. H. Vickers the two 
subscribing witnesses thereto, who after being first duly 
sworn, did depose and say, each as follows: 
That they were well acquainted with the said Arch Horn 
while he was living, and at the time of his death; that they 
were present at the time of the execution of said Will, and. 
that they saw the said Arch Horn sigh the same; that they 
_ signed the same as witness thereto, in the presence 
page 14 } of the said Testator at his request, and in his pres-
ence, and in the presence of each other; that at the 
time of the signing of the said ,Vill; as afore said, the said 
Testator was, to the best of their apprehension, of sound 
Henry W. Horn v. Jarvie Horn. 9 
mind and disposing memory, and wholly competent- to make a 
·will and transact business. · 
· The said. Will 'is thereupon admitted to probate and record 
as and for the last ·wm and Testament of Arch Horn, de-
.· ceased.· 
·whereupon came Henry ,v. Horn1 or Jeno, West Virginia 
who took tbe oath prescribed by law, entered into and acknowlr 
· . edged a legal bond in the penalty of One Hundred Dollars, con-
. dltioned according to law; the said Henry W. Horn, is ther_e-
upon appointOO Executor of the Last Will and Testament of 
Arch Horn, deceased. · 
On the furthei: motion of Henry vV. Horn, Gus Wimmer, 
John Hagerman and Mose Kennedy, of J olo, vVest Virginia 
are appointed Appraisers of said estate. 
Done before me as Clerk of said Court on the 28th day of 
May, 1952. 
McDowell Countv Court 
Approved June 6-1952 
E. L. St Clair, President 
Virginia: 
B. H. "WOODYARD, Clerk, 
Ct. · 
I,, 
• I 
In the Clerk's Office of the Circuit Court of the Countv of 
Buchanan, the 16th da:y of June, 1952. · 
IN RE: WILL OF ARCH HORN, DECEASED 
This clay came Henry vV. Horn, the beneficiary under the 
last will and testament of Arch Horn, deceased, and produced 
· before this Court a duly autlrnnticated copy of said will which 
has been duly probated and recorded in the County Court 
. of the State of "\Vest Virginia, together with copies of orders 
of probate thereto attached and a copy of. t]rn proof of the 
will, and it appearing that the said will was duly executed as · 
a will of personalty in the state of West Virginia, 
page 14a ~ testator's domicil~ at the time of his death and was 
so executed as to be a valid will of lands in the 
State of Virginia, according to the laws of the said State . 
of Virginia, and that the said decedent owned valuable real 
~. 
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estate in this county and had no known place of residence in 
said county of said state, on motion of .Henry W. Horn it is 
ordered that the said copy of the will and testament of Arch 
Horn, deceased, proved and admitted to 'ffiobate and certjfied 
as aforesaid, be admitted to probate in is court as the last 
will and testament of the said Arch Horn, deceased both as a 
will of real and personal estate and be admitted to record. 
JENNINGS L. LOONEY, Clerk. 
Virginia: 
Buchanan County, to-wit: 
In the Clerk's Office of the Circuit Court of the County of 
Buchanan, State of Virginia, the 18th day of June, 1952, the 
foregoing certified copy of the Last Will and Testament of 
Arch Horn, deceased, and the proceedings in connection with 
the probating of same, were presented and admitted to record, 
recorded in ·wm Book No. 2, page 332. 
page 15 ~ 
Teste: 
JEN}{INGS L. LOONEY, Clerk~ 
A. Copy-Teste: 
JEN:NINGS L. LOONEY, Clerk. 
• • • 
To: Jennings L. Looney, Clerk of the Circuit Court of 
Buchanan County, Virginia, and 
To: F. H. Combs, .Attorney for the opposing party. 
You are hereby notified that the defendant, Henry W. Horn, 
desires to appeal, and does hereby appeal from the orders 
entered in this suit, on the 3rd day of February, 1953, and on 
the 10th day of February, 1953, to the Supreme Court of 
Appeals of Virginia. 
Henry W. Horn v. Jarvie Horn. 11 
ASSIGNMENT OF ERRORS. 
I. 
The court erred in granting any relief on this appeal to any-
one and in not dismissing said proceeding as improvidently 
awarded. 
II. 
The remedy provided by Section 64-7 4 of the Code is not 
applicable to the proceeding here because the Clerk of the 
Circuit Court of Buchanan County, had not entered an order 
probating a will or performing the acts set out in the two 
proceeding sections of the Code, and the acts from which Sec-
tion 64-74 provides for an appeal. 
III. 
The order entered by the Clerk on the 16th day of June, 
1952, in his Order Book, shows that no will had 
page 16 } been presented but only a copy of a will; the statute 
does not provide for the probate of a copy, and 
there£ ore, this action of the Clerk in admitting to record this 
copy, is not '' such an order'' as Section 64-7 4 provides may 
be appealed, and the court erred in hearing said appeal. 
IV. 
The court erred in taking any jurisdiction of this appeal 
except it should have dismissed the same as awarded without 
authority of law. 
v. 
The court erred in granting any relief or entering any order 
concerning the record made in the "\Vill Book by the Clerk as 
those acts, are not such as Section 64-74, provides that any 
person may appeal from. 
VI. 
The court erred in hearing this appeal because the order 
entered by the Clerk of the Circuit Court of Buchanan 
·. \ 
I 
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County, on June 16, 1952, could not be appealed from in the 
manner provided by Section 64-7 4 of the Code. 
This the 6th day of March, 1953. 
HENRY W. HORN, 
By Counsel. 
S. H. & GEO. C. SUTHERLAND 
By GEORGE C. SUTHERLAND 
Attorney for defendant, 
Grundy, Va. 
Received and filed, 7th day of March, 1953. 
ELSIE L. SAYERS, D. Clerk . 
• • • e 
. A Copy-Teste: 
H. G. ·TURNER, C. C. 
INDEX TO RECORD 
Page 
Appeal Awarded. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Record. . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Appeal from Order of Probate. . . . . . . . . . . . . . . . . . . . . . . . . 2 
Order ......................................•... : . . . . 2 
Order-Entered February 3, 1953 . . . . . . . . . . . ... . . . . . . . . 3 
Order-Entered February 10, 1953..................... 4 
Order-Entered :March 3, 1953 . . . . . . . . . . . . . . . . . . . . . . . . 5 
Motion of Defendant, Henry W. Horn . . .. . . . . . . . . . . . . . 5 
Last "'\Vill and Testament of Arch Horn . . . . . . . . . . . . . . . . . 7 
Probate Proceeding and Qualification of Executor . . . . . . . 8 
Notice of Appeal and Assignments of Error .............. 10 
I 
I 
! 
